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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Hilario Rodriguez, Jr.

Respondent; 8 U.S.C. 8§ 1324a Proceedi ng; Case No: 90100185.

CRDER GRANTI NG | N PART AND DENYI NG | N PART
COVPLAI NANT” S MOTI ON FOR SUMVARY DECI SI ON

l. Procedural History

On June 7, 1990, the Immgration and Naturalization Service (INS)
filed a conplaint with the Ofice of Chief Administrative Hearing
O ficer charging Respondent, Hilario Rodriguez, Jr., W th
three-hundred and eighty-six (386) violations of section 274A
(a)(1)(B) of the Immgration and Nationality Act, 8 US.C
§ 1324a(a)(1)(B)

The Conplaint alleged that Respondent had failed to prepare
and/or failed to make available for inspection the enpl oynent
eligibility Form1-9 for 386 naned individuals and sought a fine of
$193, 000. 00.

On June 27, 1990, Respondent filed its Answer alleging, inter
alia, six affirmative defenses: (lI) Sone of the 386 persons
(listed in Conplaint) alleged to have been enployed by Respondent
in 1989 without Fornms -9 in violation of 8 U S.C. 81324a did not
work for Respondent in 1989 (2) Sone of the persons on said |ist
were enpl oyed for Respondent prior to Novenmber 1986, and their
enpl oynent continued into 1989; (3) Conplainant's |ist of 386

persons listed is allegedly nade up of persons listed on
Respondent's payroll for 1989 for which no Form1-9 could be
found by the Immigration and Naturalization Service. I n many
i nstances, an individual was |isted nore than once, by havi ng
hi s/ her name listed twice, or by being listed under two or three
di fferent nanes, on said payroll of respondent; (4) In sone

cases, the niddle and | ast names were transposed on the payroll or
Form1-9, or the nane was msspelled on the payroll or Forml1-9; (5)
Sone of +the 386 persons on the Ilist worked for Respondent
| ess than three days in 1989, and sone |ess than one day; and (6)
The fine asked for is excessive, unfair, and oppressive.
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On Septenber 24, 1990, Conplainant filed a Mdttion for Summary
Decision, which sets forth in separately |abeled paragraphs its
various arguments why summary deci sion should be granted.

Respondent filed its Response to Conplainant's Mtion for
Summary Deci sion on Novenber 15, 1990. |In its Response, Respondent
sets forth its various argunents why sunmmary deci sion shoul d not be
granted in paragraphs corresponding to the paragraphs in
Conpl ai nant's Mtion.?

In hopes of providing a clear understanding of the various natters

addressed in the above pleadings, | will analyze the parties
argunents in a nanner corresponding to the parties' own pleadings,
i.e. di fferent groups  of violations addressed in |abeled

par agr aphs and nmake findi ngs of fact and concl usi ons of | aw

1. Legal Standards in a Mtion for Summary Deci sion

The federal regulations applicable to this proceeding authorize
an Adninistrative Law Judge to "enter summary decision for either
party if the pleadings, affidavits, material obtained by discovery
or otherwise . . . show that there is no genuine issue as to any
material fact and that a party is entitled to sunmmary decision."”
28 CF.R section 68.36 (1989)(enphasis added); see also, Fed
R Cdv. Proc. Rule 56(c).

The purpose of the summary judgnment procedure is to avoid an
unnecessary trial when there is no genuine issue as to any
material fact, as shown by the pleadings, affidavits, discovery, and
judicially-noticed matters. Celotex Corp. v. Catrett, 477 U S
317, 106 S.Ct. 2548, 2555,91 L.Ed.2d 265 (1986). A material fact
is one which controls the outcone of the litigation. See,
Anderson v. Li berty Lobby, 477 U S. 242, 106 S.Ct. 2505, 2510
(1g86); see also, Consolidated Ol & Gas Inc. v. FERC, 806 F.2d 275,
279 (D.C. Cir. 1986) (an agency nay dispose of a controversy on
t he pl eadi ngs wi thout an

1 Respondent's Response has attached thereto, inter alia, a "List of
alleged violations wth color-coded explanations," declarations of Jose Jaram |l o,
M chael Gragnani, Frank Ruiz, and Hilario Rodriguez, Jr. The color-coded expl anations
are divided into seven separate categories, each category is assigned a color:
(1) Thirty-one violations for enployees who worked three days or |less in 1989
(orange); (2) Forty-three violations were for enpl oyees who worked for Respondent
prior to Novenber 6, 1986 (bl ue) (3) Eight violations were for persons whose
names appeared twice or nore on payroll and only one |-9 was prepared and subnitted
(pink) (4) Three violations were for persons whose nanes appeared once on the
payroll, but the I-9 was prepared and presented in a nane spelled differently (pink)
(5) Five violations where the enployee name on payroll and on 1-9 were
identical, 1-9 presented, but apparently overlooked by Border Patrol (bright
yellow); (6) Thirteen violations -- wvalid |-9s prepared-possibly presented (yellow)
and (7) Thirteen violations -- inconplete |1-9s in possession of counsel and none
presented (green).
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evidentiary hearing when the opposing presentations reveal that no
di spute of facts is involved).

In other words, summary decision will be granted only if the
record, when viewed in its entirety, is devoid of a genuine issue
as to any fact that is outcone determ native. See, Anderson v.

Liberty lLobby, Inc., supra; see also, Schwarzer, Summary Judgnent
Under the Federal Rules: Defining Genuine 1lssues of Material
Fact, 99 F.RD 465, 480 ("An issue is not material sinply

because it nmay affect the outcone. It is material only if it nust
inevitably be decided."). A fact is "outcone determnative" if the
resolution of the fact wll establish or elininate a claim or

defense if the fact is determnative of an issue to be tried, it
is "material." 1d.

Rule 56(c) of the Federal Rules of Civil Procedure also
pernits, as the basis for summary decision adjudications,
consi deration of any "admi ssions on file." A summary deci sion nay

be based on a matter deenmed admitted. See e.qg., Honme Indem Co

v. Famularo, 530 F. Supp. 797 (D.C. Col. 1982). See also, Mrrison
v. Walker, 404 P.2d 1046, 1048-49 (9th Cr. 1968) ("If facts stated
in the affidavit of the noving party for sunmary judgnent are not
contradicted by facts in the affidavit of the party opposing the
not i on, they are adnmitted."); and, u.S. V. One-Heckl er - Koch
Rifle, 629 F.2d 1250 (7th Cir. 1979) (Adm ssions in the brief of a
party opposing a notion for summary judgnent are functionally
equi valent to adnissions on file and, as such, may be wused in
determning presence of a genuine issue of nmaterial fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be ad-
mtted. 28 C.F.R 8§ 68.6(c)(1) (1988). No genui ne issue of
material fact shall be found to exist with respect to such an
undeni ed all egation. See, Gardner v. Borden, 110 F.R D. 696

(S.D. W Va. 1986) (". . . matters deened admitted by the party's
failure to respond to a request for adm ssions can forma basis for
granting summary judgnent."); see also, Freed v. Pl astic
Packaging Mat., Inc., 66 F.R D. 550, 552 (E.D; Pa. 1975); O Canpo

v. Hardist, 262 F.2d (9th Cr. 1958); United States v. Mlntire, 370
F. Supp. 1301, 1303 (D.N.J. 1974); Tom v. Twoney, 430 F.
Supp. 160, 163 (N.D. IIl. 1977).

Finally, in analyzing the application of summary judgment/
sunmary decision in adninistrative proceedings, the Suprene Court
has held that the pertinent regul ations nust be "particularized" in
order to cut off an applicant's hearing rights. See, Wi nberger v.
Hynson, Westcott & Dunning, Inc., 412 US. 609 (1973) ("...the
standard of ‘well controlled investigations' particularized by the
regulations is a protective neasure designed to ferret out
reliable evidence . . ..).
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I1l. Findings of Fact and Concl usi ons of Law

A. Conplainant's argunent in Para. B.l.a. of its Mtion
for Summary Deci sion:

Conpl ai nant states under Heading B.l.a. that Respondent failed to

prepare and present Forns -9 £or for the following 31 I|isted
enpl oyees: ?

12. Jose R Amaya 171. Felix Lopez

37. Jose Barrera 179. Rene Lozano

38. Rene Barrera 193. Agustin Martinez
69. Rutilio Castro 199. Paula Martinez

71. Ma. Goria De La Cerda 218. Jesus MIlian

74. Simon Chavez 259. Agripina De Paz

75. Joel Checa 306. Jubenal Rodas

77. Dom ngo Corales 308. Mauricio Rodas

78. Isaias Corona 324. Antonio Sagrero

79. Martin Corona 325. Ignaci o Sal dana

88. Dionicio D az 340. Ranon Sandova

127. Adan Gonez 343. Roberto Santi ago
128. Angel Gonez 360. Gabriel Thonas

134. Justo Conzal ez 379. Victor M Vel asquez
138. CGustino Guesca 384. Ruby Villasenor

161. Elias Juarez

Conpl ai nant argues that its Mdtion for Sunmary Decision should
be granted as to these 31 enpl oyees because Respondent admitted, in
its answers to "Requests for Adnissions," that each of these
enpl oyees was (1) hired for enployment in the United States by
Respondent; (2) hired after Novenber 6, 1986; (3) that Respondent
failed to prepare a Form1-9 for the enployee; and (4) Respondent
failed to present a Form -9 for inspection when requested by INS
agents.

In opposition, Respondent argues that these enployees "worked
three days or less in 1989; and he believed no Form 1-9 was
required." (These violations are identified on Respondent's color
chart in orange.) He also argues that it is often inpossible to
have the Form 1-9 conpleted and signed in |less than three days of
the comencenent of enploynent. Respondent concludes by stating
that, "although this nay not be a defense, it is asserted here in
mtigation."

Respondent does not dispute that these 31 enployees were
enpl oyed by him after Novenber 6, 1986, or that Forml-9s were not
prepar ed and/ or presented to INS for these enpl oyees.
Mor eover, there is no dispute between the parties that these 31
i ndividuals worked for Respondent |less than three days during
1989. There is, therefore, no dispute as to any material facts
relating to these al-

2 The names and numbers i sted bel ow correspond to those in the Conplaint.
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| eged vi ol ations. The issue that nust be decided in order to rule
on the Motion for Summary Decision is whether or not Respondent was
required by statute or regulation to prepare and/or present |-9s for
t hese 31 enpl oyees who worked | ess than three days during 1989. The
regulations relating to the requirenents for preparing and
presenting Fornms 1-9 for enployees working | ess than three days
supports a finding that Respondent violated the wverification
requirements of the Immgration and Reform Control Act of 1986
(1 RCA) .

The individual who is hired, recruited or referred nust
conplete Part 1 of the Form -9 not later than the first day of
wor k. This is called "the tine of hire" in the regul ations. See
8 CF.R 8§ 274a.2(b)(1)(i)(A and 8 CF.R 8§ 274a.1(c). The
enpl oyee is given three business days from the commencenent of
enpl oynent to produce the docunents for the inspection by the
enpl oyer. The enpl oyer has until the end of the three business days
to conplete Part 2 of the Form I[-9. See 8 CF.R § 274a.2
() (1) (i), (iv).

An exception to the aforenentioned requirenent that the Form1-9
be conpleted within three (3) business days is provided for those
situations in which enploynent will last |ess than three business
days. In such situations, the enployer is required to review
docunents and conplete the Form -9 no later than the end of the
enpl oyee's first day at work. See 8 C.F.R 8§ 274a.2(b) (@) (iii).

Respondent has adnmitted that it did not prepare Form1-9s for
t hese 31 enpl oyees because he did not think one was required. Under
the regulations this is clearly not an affirmative defense but nay
be considered as mitigation. Since Respondent admits liability
and neither the statute nor the regulations provide it with an
affirmative defense for failing to conplete Forns |-9 for these 31
enpl oyees, the Conplainant's Mdtion for Summary Decision as to these
enpl oyees i s granted.

B. Conplainant's argunent in paragraph B.1.b.

Conpl ai nant argues that Respondent erroneously clains
"grandfather" status for the following forty-three enpl oyees:

5. Juan L. Aguirre 110. Erica Garcia

10. Ranon Andres Al varez 114. Juan L. Garcia
15. Ramon Angul o 119. Pascual Garcia
16. Ramiro Aparicio 119. Ranpbn Garcia

18. Angel Aquino 120. Agustin Gonzal ez
35. Marcos Baraj as 131. Carnen CGonzal ez
39. Juan Barrios 131. Eriberto Gonzal ez
41. Agustin Barron 136. Sebastian Gudi no
47. Hunberto Brito 142. Arnul fo Hernandez
83. Angel Cruz 148. G ldardo E. Hernandez
85. Juan Delgadillo 151. Pedro Hernandez
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87. Alejo Diaz 175. M guel Lopez

91. Jose Julio Diaz 196. Martin Martinez
109. Eneterio M Garcia 198. Pascual Martinez
200. Ricardo Martinez 285. Jorge Ranmirez

212. Avelino Mendoza 310. Al berto Rodriguez
216. Al berto Meza 314. Guadal upe Rodriguez
223. Jaime Moral es 317. Mguel R Rodriguez
232. lgnaci o Moreno 321. Adrian Ruiz

236. Apolinar Torres Minoz 329. Andres Sanchez

239. Guadal upe Negrete 332. Jose F. Sanchez

280. Anatalio Ramrez

Conpl ai nant argues that Respondent has adnmitted that he

operated a farm labor contracting service. Conpl ai nant further
argues that all the enployees naned in the Conplaint were
seasonal agricultural workers (SAW). Conpl ai nant further argues

that this fact is supported by an exam nation of the Enpl oyee Check
Details printout for each of these 43 enployees, which shows

a repetitive pattern of sporadic, irregular work throughout the
year. This irregularity, Conplainant argues, is due to the seasona
nature of agricultural |abor. Conpl ai nant further argues that
Respondent's statenent to investigating agents that "it was his

established practice to hire such a great nunber of enployees (over
1,700 in 1989) in order to neet the seasonal agricultural |abor
demands" supports its position that these 43 enpl oyees were SAW.

Conpl ai nant further argues that the "pre-enactnment exenptions for
enpl oyers fromthe penalty provisions of section 274A(e) and (f) of
the Act for violations of section 274A(a)(2) and (b) are not
avail able for seasonal enployees." This is because "seasonal
enpl oynent is the only class of enploynent specifically nentioned
in the regulations as being excluded from pre-enactnent exenption."

Conpl ainant cites 8 CF. R § 274a.7(a) and (b) in support of its
argunent .

Respondent does not dispute the fact that these 43 enpl oyees were
SAW. I nstead, Respondent nmkes two argunents against granting
Conpl ainant’s Motion for Summary Decision as to these 43 enpl oyees.
(These violations are color-coded blue on Respondent’'s chart.)
First, Respondent argues that the 43
enpl oyees listed on pages 12 and 13 of Conplainant's Mbtion
wor ked for Respondent prior to Novenber 6, 1986. Respondent further
argues that the Handbook for Enployers states that enployers do not
have to fill out a Form1-9 for persons hired prior to Novenber 7
1986. Respondent then points out that "enploynent" is considered to
be continuing notwithstanding a |ayoff because of "lack of work"
citing to 8 Regs 274, page 345 of Pocket Part Section C (sic). I
construe this argunent to nean that Respondent did not have to fil
out the FormIl-9 for
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these 43 enpl oyees because they were "grandfathered" and/or because
the enployees had every expectation of continuing enploynent.

Respondent's second argunent is that it told Jose Jaramillo, an

enpl oyee of Respondent, to conplete Forns 1-9 for t hese 43
enpl oyees, and he did. |n support of this argument, Respondent has
subnmitted the affidavit of Jose Jaranillo.

Al though | agree, for the reasons stated below, that these 43
enpl oyees were SAW and the "grandfather" provision of the
statute does not apply to them | do find that there is

a material issue in dispute regarding whether or not the Forns 1-9
were prepared and presented to I NS agents.

The penalty provisions set forth in section 274A(e) and (f) of the
Act for violations of section 274A(a)(2) and (b)A of the Act
(paperwork violations) shall not apply to t he "conti nui ng
enmpl oynent” of an enpl oyee who was hired prior to Novenber 7, 1986.
See 8 CF.R 8 274a.7. This is the so-called "grandfather" clause
of | RCA

An enpl oyee hired prior to Novenber 7, 1986 will [|ose his/her
pre-enactnment status ("grandfather" status) if the enployee
either quits, 1is termnated by the enployer ("the termtermnation
shall include, but is not limted to, situations in which an enpl oyee

is subject to seasonal enploynent."), or is excluded or deported from
the United States. See 8 CF. R § 274a.7(b).

Wth respect to the 43 individuals naned in paragraph B.l.b, | nust
determi ne whether a seasonal agricultural worker who was enpl oyed
prior to Novenber 7, 1986, but was not on the payroll on that date
or left the enployer's enploy after Novenber 6, 1989, and | ater
returns to work, is a "grandfathered" enployee? The answer seens
to depend upon whether the enployee is considered to be returning to
"continuing enploynent” or is considered to be a new hire or a
rehired enployee. However, as Conplainant correctly states, the
regul ations specifically elimnate seasonal agricultural workers
(SAW) fromthe "grandfather" provision of |RCA 3

Under the regulations, seasonal agricultural workers hired
prior to Novenber 7, 1986, and who "return" to the sane enpl oyer on
a seasonal basis, are clearly not considered to be returning to

"continuing enploynent"; rather, they lose their "grandfather"
status when they are termnated by their enployer. See 8 CFR §
274a.7(b). The very nature of the work, as suggested by the

regul ations,

3 At least one | egal commentator has questioned whether or not the

i nclusion of seasonal enployment under 8 CF. R 274a. 7(b)(2) is consistent with an
exception for "continuing enploynent," because "nmany seasonal enpl oyees have every
expectation of continuing enpl oynment . " See H Ronald Klasko and Hope Frye,
Enpl oyers Inmigration Conpliance Guide, section 3.07(4)(a) n.l7 (1988).
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precludes seasonal agricultural workers from the "grandfather"
provision of |RCA because the work is not "continuing." Thus,
Respondent's first argunent fails. He cannot avoid liability
on these 43 enployees by asserting the grandfather provision
because these enployees were SAWS which are not subject to the
"grandfat her" exenption.

However, Respondent's second argunent that its enployee, Jose

Jaramllo, was instructed to conplete the Fornms 1-9 and did
conplete them for the forty-three (43) i ndi viduals addressed in
paragraph 8.1.b., does raise an issue of material fact as to

t hose 43 enpl oyees.

In his signed declaration, M. Jaranm |l o explains that one of his
main responsibilities in 1989, as Respondent's enployee, was to
prepare Forns |-9. He devoted "alnobst full tine to the" task

In addition, while he admts that he did not conplete Fornms 1-9
for thirty-one (31) of Respondent's enployees, M. Jaranmllo

states that, "as to the remaining 355 (386 ninus 31) persons, ny
instructions were to prepare 1-9's (sic), and | did so." Lastly,
M. Jaranillo explains that, "to the best of ny know edge, 1-9's
were presented by Hilario Rodriguez, Jr. and nyself to the
Border Patrol on Cctober 10, 1989 for all 386 except for

44 persons." The forty-four (44) persons for whom Forns |-9 were

admttedly not presented are not anong the 43 individuals discussed
her ei n.

M. Jaramillo also states in his declaration that sone
enpl oyees "resist giving tine to the -9 process," thus possibly
indicating that sonme of the Forns |-9 for the 43 individuals at
i ssue were conpl eted. Yet, construing Respondent's evidence in its
nost f avor abl e l'ight, the declaration of Jose Jaramllo
directly contradicts Conplainant’s allegation that Respondent failed
to prepare and/or present for inspection the Fornms |1-9 for the 43
i ndi viduals, thus raising a genuine issue of material fact.

Accordi ngly, Conplainant's Mtion for Summary Decision as to the
above 43 individuals is denied.

C. Conplainant's arqunent in paragraph B.l.c.

Conpl ai nant argues that summary deci sion should be granted for the
following six enployees listed in the Conplaint: Nos. 44. Santiago
Billela, 172. Francisco A Lopez, 173. Jose Luis Lopez, 230. Nornmm
Moral es, 260. Sinpn Pedro, and 262. Jose Mreno Perez, because
Respondent "admitted" that he did not prepare or present for
i nspection when requested Forns |-9 for these individuals.

Al t hough Respondent denies that he hired the six naned
enpl oyees or that they were hired after Novermber 6, 1986
Conpl ai nant points out that "the nanes of these six, and their
qgual i fyi ng
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enpl oynent status was derived from Respondent's own records."”

Respondent argues that, "[t]here are instances where the sane
person appeared twice on the payroll wth the nane spelled
differently, or the mddle and I|ast nanes transposed, or even
spelled the sane. Only one 1-9 would be prepared for this
person, |eaving the other nanes for the sane person not covered by
an 1-9 and resulting in an incorrect charged (sic) Respondent lists
ei ght nanmes from the Conplaint wherein this occurred, but his list
does not include Norma Morales, No. 230 (These eight violations are
color-coded pink) (No. 230. Norma Morales is addressed infra,
Sechone.).

Wth respect to the eight naned individuals (which Respondent has
col or - coded pi nk), Conpl ai nant' s Mot i on shal | be deni ed,
because there is a dispute as to whether or not Respondent hired
these eight individuals as identified in the Conplaint, or
whether or not a Form1-9 was prepared for themin another nane.

Respondent next states that the information on the Forns 1-9 is
correct, but that its payroll records are not accurate because many

of its enpl oyees "give fal se nanes Y] t hat they can
fraudul ently draw unenpl oynent insurance benefits and wages at the
sanme tine." In this regard, Respondent argues that violation No.
105 (Thomas WManuel Prancisco) is "caused by payroll error, not
failure on the part of Respondent to prepare and present [-9s.”
Si nce Respondent is disputing whether or not a Form1-9 was prepared
for the individual, Thomas Manuel Francisco, Conplainant's Mtion

for Summary Decision as to violation No. 105 is deni ed.

Respondent also argues that "there are instances when a
violation is charged, even though a valid |-9 was subnmitted to the
Border Patrol but overl ooked by them They are violations nunbered
34, 46, 72, 165, and 192" in the Conpl aint. (These enpl oyees are
color-coded "yellow.") Since there is a dispute over a material fact
with respect to these violations, Conplainant’s Mtion for Summary
Decision as to violations nunbered 34, 46, 72, 165 and 192 in the
Conpl ai nt i s deni ed.

D. Conpl ainant's argunent in paragraph B.1.d.

The governnment argues that Respondent admitted hiring the
follow ng twelve enpl oyees, as listed in the Conplaint: Nos. 22
Jesus D. Arevalo; 24. Osnmin Argueta 145. El adi o Her nandez; 156
Jose Luis Huerta; 158. Jose Jinenez; 237. Socorro Najera; 281
Andres Ramrez; 286. Jose R Ram rez; 327. Jenaro R Sali nas;
351. At anasi o Sol ori o, and 362. Ernesto Ti noco. The governnent
further argues that Respondent admitted hiring all of them
except Ernesto Tinoco, after Novenber 6, 1986.

Conpl ai nant next nmakes a well-reasoned ar gunent t hat
Re-
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spondent failed to prepare or present for inspection the Forns |-9
and, therefore, either the forns do not exist or they were prepared
but not present ed for i nspecti on, whi ch is still a
vi ol ati on.

In its response, Respondent argues that it prepared a Form|[-9
for the 12 individuals, plus one other (No. 152). (These are
col ored-coded bright yellow on Respondent's Exhibit A.) Moreover,
Respondent states that "these [1-9s are in the possession of
counsel for Respondent (apparently conplete) and they are not
"red stanped" as having been received by the border patrol."
Respondent further argues that "either this was an inadvertent
mstake by the Border Patrol or they were inadvertently not
presented to the Border Patrol."* Respondent thus raises a
di spute over whether or not it actually presented the Forns 1-9 to
t he governnent agents.

I, therefore, find that there is a dispute over a material fact

with respect to these 13 identified enployees and deny
Conpl ai nant's Motion for Summary Decision as to those violations.
Respondent, however, also admits in this section of its

argunent that its counsel has possession of 13 inconplete |-9s not
presented at the inspection by border patrol agents covering another
thirteen enployees (colored "green" on its exhibit A). These 13
violations relate to the individuals identified in the Conplaint as
Nos. 3. Cecilia Aguilar; 91. Jose Julio Diaz; 124. Francisco
Godi nes; 134. Justo CGonzal ez; 143. Carlos E. Hernandez; 185. Raul
R Madrigal; 214. Juan G Mercado; 246. Maria Oiva; 261. Sinon Juan
Pedro; 289. Sinon Pedro Ramirez; 292. Antoni o Raynmundo; 335. Urbano
Sanchez; and 358. Hedil bertgo Sot o. | find that, with respect to
these 13 violation, there is no dispute as to any material facts
because of Respondent’s adm ssions and grant Conplainant’'s Motion
for Summary Deci sion.

E. Conplainant's argument with respect to Paradraph B.l.e.

Conpl ai nant, in this section of its notion, addresses the
remaining 293 enployees naned in the Conplaint. Conpl ai nant
points out that Respondent stated (in its answer) that "he has
Insufficient information to admit or deny that he failed
to prepare and present Forms 1-9 to INS for inspection when
requested.” Conpl ai nant further points out that Respondent has

"admitted hiring each of the 293 enployees for enploynent in the
United States after Novenber 6, 1986."

4 This statenent is sonewhat inconsistent with the declaration of Jose

Jaram |l o who states that "the 1-9s were prepared for these 13 enployees but
inadvertently not presented." Thus adnitting liability for these 13 enpl oyees.
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Conpl ai nant nmakes a detailed and persuasive argunent to
support its contention that Respondent did not prepare or present
Fornms 1-9 for these enployees. But the question at this stage of
the proceeding is not whether or not | find Conplainant's
argunent persuasi ve, but whether or not there are material facts in
di spute relating to the preparation and presentation of the Forns
-9 for the 293 enployees listed in the Conpl aint.

Respondent, under section (e) of its Response to Conplainant's

Motion for Sunmary Deci sion, does not clarify the issue. However ,
in its conclusion, Respondent does provide a detailed defense
to liability on all the charges in two ways. First, Respondent

col or codes explanations for 117 of the charges and argues that its
expl anati ons are excul patory for all but 31 of these violations.

Second, he argues that, wth respect to the remaining 269
violations, "(1) the nanes for each violation cane directly froma
faulty payroll. |In cases where its shows a false nane, an -9 in
the true nane would not match up to the false payroll nane and an
i ncorrect vi ol ation woul d result; (2) because of t he
t remendous vol une, sone |-9s were presented, but i nadvertently
not connected to a true and correct payroll nanme, resulting in an
incorrect violation charged; (3) sone of the 1-9s presented were
m splaced or inadvertently mixed in with the 1-9s fromother
enpl oyers in the possession of the Border Patrol and (4) over 40
hours have been spent in reviewing the payroll and 1-9s, and this
effort is continuing in the hope that nore specific explanations
will be uncovered for these 269 alleged violations (to repeat, it
is Respondent's position that for this group, |-9s were prepared and
presented, although it is conceded that to date, they have not been
found").

Respondent's varied assertions in its <conclusion clearly
shows that there are material facts in dispute as to those
violations not previously covered herein. I, therefore, find
that with respect to those violations not specifically covered in
paragraphs (a) through (d) above there are naterial facts
in dispute, and therefore deny Conplainant's Motion for
Summary Decision as to these renmining violations.

F. ACvil Mnetary Penalty

In view of the fact that | have granted a partial sumary
decision as to sone of the violations alleged in the Conplaint, |
can deternmine an appropriate civil nonetary penalty as to those
vi ol ati ons.

However, | wll defer mmking a finding on an appropriate
civil penalty until | have heard all the evidence in this case,
including testinony relating to nitigation. It is ny view that

deferring a de-
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term nation of appropriate penalty is preferable because there are
significant differences in how the parties view the mtigating
factors and in what they believe is an appropriate penalty in this
case, and since there are nunerous violations alleged in the
Conpl ai nt that nust be litigated.

ULTI MATE FI NDI NGS AND CONCLUSI ONS CF LAW

I have considered the pleadings, menor anda, briefs and
affidavits of the parties submitted in support of and in
opposition to the Mdtion for Summary Decision. Accordingly, and in
addition to the findings and conclusions already nentioned, | nake
the followi ng findings of fact and concl usi ons of |aw.

1. That, as previously found and discussed, no genuine issue of
material fact has been shown to exist with respect to t he
foll owi ng nunbered violations in Count | of the Conplaint:

3. Cecilia Aguilar 246. Maria Qiva;

91. Jose Julio Diaz 261. Sinopn Juan Pedro
124. Franci sco Godi nes 289. Sinopn Pedro Ramirez
134. Justo Conzal ez 292. Antoni o Raymundo
143. Carlos E. Hernandez 335. Urbano Sanchez
185. Raul R Madri gal 358. Hedil bertgo Soto
214. Juan G Mercado

12. Jose R Ammya 171. Felix Lopez

37. Jose Barrera 179. Rene Lozano

38. Rene Barrera 193. Agustin Martinez
69. Rutilio Castro 199. Paula Martinez
71. Ma. doria De La Cerda 218. Jesus MIlian
74. Sinon Chavez 259. Agripina De Paz
75. Joel Checa 306. Jubenal Rodas
77. Domi ngo Corales 308. Mauricio Rodas
78. lsaias Corona 324. Antoni o Sagraro
79. Martin Corona 325. lgnaci o Sal dana
88. Dionicio Diaz 340. Ranpbn Sandova
127. Adan Gonez 343. Roberto Santiago
128. Angel Gonez 360. Gabrial Thomas
134. Justo CGonzal ez 379. Victor M Vel asquez
138. CGustino Guesca 384. Ruby Vill asenor

161. Elias Juarez

Therefore, pursuant to 28 CF. R 868.36, conplainant is entitled to Summary
Deci sion on these specified violations of the Conplaint.

2. That Respondent violated 8 U S.C. 81324a(a)(1)(b) in that Respondent
hired, for enploynent in the United States, the individuals identified in
Count | as foll ows:

12. Jose R Amaya 171. Felix Lopez

37. Jose Barrera 179. Rene Lozano

38. Rene Barrera 193. Agustin Martinez
69. Rutilio Castro 199. Paul a Martinez
71. Ma. Joria De La Cerda 218. Jesus MIIlian
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74. Simon Chavez 259. Agripina De Paz

75. Joel Checa 306. Jubenal Rodas

77. Dom ngo Corales 308. Mauricio Rodas

78. I|saias Corona 324. Antoni o Sagrero

79. Martin Corona 325. I gnaci o Sal dana
88.Di onicio Diaz 340. Ranon Sandoval

127. Adan Gonez 343. Roberto Santiago
128. Angel Gonez 360. Gabriel Thomas

134. Justo CGonzal ez 379. Victor M Vel asquez
138. Gustino Guesca 384. Ruby Vill asenor
161. Elias Juarez

3. Cecilia Aguilar 246. Maria Qiva;

91. Jose Julio Diaz 261. Sinon Juan Pedro
124. Franci sco Godi nes 289. Sinon Pedro Ramirez
134. Justo Conzal ez 292. Antoni o Raymundo
143. Carlos E. Hernandez 335. Urbano Sanchez
185. Raul R Madri gal 358. Hedil bertgo Soto

214. Juan G Mercado

wi t hout conplying with the verification requirenents in section
274A(b) of the Immigration and Nationality Act, 8 US. C
81324a (b) and 8 C.F. R 8274a.2.(b), and/or w thout conplying
with the retention of verification forns of section 274A(b) (3) of
the Inmigration and Nationality Act, 8 U S.C. § 1324a(b)(3) and 8
CF.R 274a.2(b)(2)(ii)

3. That all the renmaining violations in Count | present
genuine issues of material fact which require an
evidentiary hearing, and therefore Conplainant’s Mtion for
Summary Decision is denied as to all the remmining violations in
Count 1.

4., That there are genuine issues of material facts as to
mtigation of penalty for all the violations alleged in Count |

Based upon ny findings of fact and conclusions of law, it is
hereby ORDERED that an evidentiary hearing shall be held on Mrch
11, 1991, at Fresno, California, to determne the issue of
liability on all violations alleged in Count |, except those for
which | have granted summary decision and to determ ne the issue of
appropriate civil nonetary penalty for all violations.

| further ORDER the parties to present relevant evidence as to the
mtigating factors which should be considered by ne in determnining
t he anount of civil noney penalty.

SO ORDERED, this 10th day of Decenber, 1990, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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